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The Criminal Law Solicitors Association is comprised of solicitors who practise almost
entirely within the Criminal Justice System. In responding to this consultation, the
authors of the response do so as experienced practitioners within this area of Law.
Some members of the Committee of the CLSA. have been involved in assisting with the
drafting of the protocol now in place for the cross-examination of vulnerable victims, the
preparation of the toolkit now used in S.28 cases, and in dealing with Sexual Offences
both in the Youth Court, the Magistrates Court and the Crown Court.

Whilst it is not possible to canvass the views of all of the members of the CLSA,, it is
believed that the response to this consultation are representative of its members.

The review is being undertaken as to whether there should be a change in sentencing
practise where no sexual activity takes place. It is the view of the CLSA. that this is a
long overdue adjustment to sentencing for section 14 offences. Access to ever changing
technology, and the ability to carry out activities, whether they are ultimately carried out
or not can no longer be justified in being seen as a separate sentencing option. Intent
must form a key feature both for the purposes of potential sentence, treatment in the
community and the prevention of the abuse of what could be viewed as a potential
mitigating feature, “It did not take place”

Whilst there are always concerns and these need to be addressed regarding the
potential for entrapment, the proposed amendments to the section 14 guidelines are
long overdue.

It is right that there can be a significant difference in the approach by members of the
judiciary where there is no child victim. However, in the current climate and with the
free availability of electronic contact, the case of Privett [2020] EWCA Crim 557
highlights the need for a consistent approach and a change in the approach and
consequently, the section 14 guidelines are long overdue.

Question One

The Criminal law Solicitors Association feel that the proposals and the guidelines are
long overdue and will serve to bring certainty to an area of law that is ever evolving. It
is felt that because intent is present, the fact that the act did not take place, either by
good fortune or intervention, can no longer be seen as a mitigating feature.

Question 2
Do you have any comments on the proposed amendments to the section 10 guidelines?

Again, subject to safeguards against entrapment the view of the Criminal law Solicitors
Association that the proposed amendments to the section 10 guidelines are appropriate.
The intent of the commission of the sexual activity that the offender intended must be
relevant. It is right that there should be a downward adjustment at step 2 to reflect the
fact that no harm resulted is appropriate



The suggestion that there be no additional reduction which should be made for the fact
that the offending is an attempt is long overdue. Intent in these offence categories
provides a strong indication that the Act would have taken place. The purpose of this
consultation must also be to show that the offender, subject to appropriate entrapment
safeguards will be sentenced as if the offence took place. The offences referred to are
aimed at the most vulnerable members of society, and therefore the CLSA believe that
the proposals are justified in this case.

As in all sentence in cases irrespective of the offence, there is always room for
adjustment for aggravating and mitigating features. They should be fully and properly
identified, however it is the view of the Criminal Law Solicitors Association that there can
be no justification from separating the case where sexual harm took place and where it
did not take place. For reasons explained previously, these types of offences are aimed
at the most vulnerable and therefore an exception in the principles of sentencing should
arise.

As in all sentencing exercises, irrespective of the offence, there is always room for
adjustment for aggravating and mitigating features. They should be fully and properly
identified; however, it is the view of the Criminal Law Solicitors Association that there
can be no justification from separating the case where a sexual harm took place and the
intent was there but did not take place. That can properly be considered separately
within the aggravating and mitigating features.

Question 3

Do you agree that these changes should be made to the guidelines for all I the causing
or inciting offences in the 2003 act?”

Each section referred to namely S8, S17,526, S31, S39,548 and S 52 highlights that
intent is least as dangerous as the act itself and imports a substantial breach of trust.
Consequently, these changes should be made to the guidelines. There can be little
justification in not doing so.

Question 4

The harm factor in the text is too vague. Whilst there should be a level of Judicial
assessment, the CLSA is of the view that caution should be exercised. The sentencer
may be under pressure to interpret matters which are beyond their expertise. There are
often emotional and media pressures which can impact upon the partiality of the Judge,
very often victim personal statements are drafted by police officers or others and are
subject to interpretation which may not be consistent with the facts.

Every victim of sexual and psychological harm would of course have suffered but it is
the respectful view of the CLSA that in dealing with psychological harm there should be
professional assessment as opposed to a subjective assessment by the Judge.

Question 5.



The section of the drop-down box proposed regarding breach of trust is appropriate.

Trust is a concept which can be judged on a common-sense basis the examples given
whilst not comprehensive are appropriate in cases of this nature

Question 6
Sex offenders’ guidelines should include the mitigating factors as outlined.

However, what is necessary is for any Court to be aware of the judicial Committee

Review 1st of October 2019 as regarding the sentence of young offenders whereby
other factors must be taken into account for young offenders and those with other
vulnerabilities.

Subject to the above caveat, the guidelines as listed in Annex B are appropriate.

One of the concerns that the CLSA has, is that in sentencing young or vulnerable
offenders, there is often a lack of awareness of the judicial committee guidelines in
2019 regarding offenders. It is respectfully submitted that the overarching principles
should be specifically referred to within the new sexual offences’ guidelines.

Question 7

It is often stated that victims overseas are unseen and there is often A distinction drawn
between victims in this country and those unseen. However, there is a need to identify
as to whether the victims overseas exist. It should not matter where a victim resides

Sexual Harm Prevention Orders

There is a tendency for these to be made without giving proper consideration as to the
terms and conditions and intent. A review of sexual harm prevention orders is long
overdue. The drop-down text is appropriate here as a reminder to the court and the
prosecution that the real need to make such an order. Consequently, the drop-down box
is approved.

Historic sex offences

The principles in the Court of Appeal Forbes needs to be reinforced by the Court. Again,
often overlooked judicial committee guidelines from the 1st of October 2019 dealing
with young offenders, vulnerable offenders. They are overarching principles, why are
they not referred to more often?

Maturity and comprehension are huge factors regarding guidance for historic sex
offences. The maturity of 17-year-old at the time of the offence and the maturity of a
30-year-old are very different. Consequently, this is A point which needs constant
reinforcement.



One amendment to the drop-down box should include a specific reference to the judicial
committee overarching principles sentencing guidelines for young offenders.

Sexual communication with a child.
Question 10

category one it is very difficult to assess what is significant psychological harm or
distress. This need defining further with a reference to expert evidence.

Culpability
The proposed culpability factors are appropriate in this matter.

Sentencing levels. The proposed sentencing levels are in accordance with current
practice.

The schedule of statutory aggravating features and mitigating features are in
accordance with current sentencing practice.

Further steps and question 14 indicate that the sentencing guidelines are moving in
accordance with the current environment both Judicially and Socially.

Public sector equality duty.

The court is reminded of its duty. In sentencing and it is for those who represent the
defendant to raise all issues which could appear to be discriminatory. It is almost
impossible to cater for sentencing of these offences which could lead to discrimination
against particular groups consequently, it is the view of the CLSA that there are no
elements of the draft guidelines on the way in which are expressed which could be
interpreted in ways which could lead to discrimination against particular groups.



