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The Criminal Law Solicitors' Association is the only national association entirely committed to professionals working in the field of criminal law. The CLSA represents criminal practitioners throughout England and Wales and membership of the Association is open to any solicitor - prosecution or defence - and to legal advisers, qualified or trainee - involved with, or interested in, the practice of criminal law. The CLSA is responding to the consultation on behalf of its members.

Response to MOJ Consultation

This consultation was a surprise given that the LSC are tasked under the Access to Justice Act with managing the supply of criminal defence services in England and Wales; their preferred method of delivery is competitive tendering rather than cuts in administrative rates. Consequently the question has to be asked is this consultation a response to the LSC’s failure to deliver the cuts anticipated by BVT in the required time scale?

Criminal practitioners have been battered by a series of changes since the Carter Review in 2007 and government should have the courtesy to offer them some consistency of thinking and forward planning rather than appearing to lurch from one cut to another. The knee jerk policy currently adopted neither preserves access to justice nor offers any certainty to practitioners who are trying to manage businesses in an ever changing environment.

The Legal Aid spend currently standing at £1.9 billion is a tiny fraction of government spend - less than a third of one percent. Further, legal aid has been cut in times which were supposedly boom. Legal Aid, particularly in the field of criminal defence, has always been seen as a soft target. The perception is that defending criminals has no PR value as opposed to spending on health and education. However the right to be defended against the might of the state is a cornerstone of a democratic society; the rule of law depends upon it and the UK spend on legal Aid should be a source of pride not derision to any right thinking government.
Turning now to the specific proposals;

Police Stations

It seems police station work is always first in the firing line yet effective representation in the police station is a major factor in preventing miscarriages of justice. Above all effective police station representation has been clearly established to be an effective contributor to reducing the cost of the trial process.  
The fees paid in the police station are modest and have been substantially cut under the current programme of “reform”. There is no longer any distinction between hourly rates for out of hours work or work carried out by duty as opposed to own solicitors. The enhanced rate for serious crimes is not paid unless the ridiculously high threshold for serious crimes is met and there is no payment for travel or waiting. This service is provided by solicitors 365 days a year for 24 hours. 
The information gleaned from the LSC, although incomplete and sketchy, confirms that spend in the police stations is less than forecast following previous cuts. Consequently there appears to be no economic basis for reducing the fees.
The rationale advanced in this consultation is flawed in every assumption it makes as an individual assessment makes plain:

1. Over – subscription; this apparently is based on a survey sent to suppliers in 2008 at the height of the Carter programme asking if they could take more work. Clearly suppliers would answer yes as Carter’s “big is beautiful” concept meant this was the only answer to stay in the market. The survey did not require suppliers to provide any empirical data to prove they could actually service additional work and the survey was never properly evaluated.
An example of this muddled thinking is Pembrokeshire which has five firms on the duty solicitor scheme. Two firms do about 80% of all the police station work. One alone does slightly over 50% of the work. There are 16 solicitors on the scheme - seven come from one firm. The fixed fee is only £189. This is artificially low as the rates were set by reference to historic claims for each duty area, including travel and waiting. One of the solicitors from the other firm which does about 30% of the work he lives next door to the police station and does the majority of their police station work . By contrast I have two solicitors who have an hour and a half round trip to the police station. This results in different rates of profitability and indicates how the existing fixed fee is the product of local conditions.
2. The rates do show regional variations; this was the LSC’s choice as the fairest way for calculation. The distinctions are valid as for example rural areas will have a higher cost per case due to travelling. There is again no actual evidence to show the chosen schemes are over subscribed.
3. Perhaps the most shocking and fundamental error in this consultation occurs in the third paragraph on page 10. The MOJ boldly state “Firms that wished to maximise their market share of duty work had an incentive to join s many schemes as possible “. In fact firms outside London are by and large restricted to one scheme and even in London have to have a number of offices strategically placed to join a number of schemes. This ignorance of how duty work is obtained seriously undermines the MOJ thinking.
This final suggestion that even on the most serious cases the threshold on exceptional cases will remain at three times the current limit whilst the fee is reduced is to distort the entire basis upon the fees were calculated in the first instance. The threshold must remain in line with the fixed fee otherwise there will be unjustified disincentive to deal with longer running cases on minor matters as effectively much of the work would then be undertaken without Payment at all. The potential for miscarriages of justice is apparent. 
Crime higher

There is currently a review of the Litigators graduated fee taking place and it is respectfully submitted that any change  should be deferred pending the outcome of this consultation as is accepted by the MOJ in its first paragraph on this section of the consultation paper.

However the paper goes on to propose the abolition of the fee in class 3 committal work in the magistrates court with a reduced fee being incorporated into the LGF. This is despite an admission that the magistrates court work budget is stable (Page 11)
Once again the proposition reveals a complete lack of knowledge of the workings of the committal system. It is suggested that there is an element of duplication in that the crown court cases are prepared in the magistrates court. How so when the MOJ’s own statistics revel that 80% of the work is conducted under the lower standard fee? Practitioners would confirm this is because the prosecution evidence is rarely served before the date of the committal

Further the consultation declares that no work needs to be done between committal and PCMH . In fact the judges at PCMH expect all the trial issues to be identified including advice on plea, legal argument and expert evidence; a cursory knowledge of the PCMH form would confirm this.

The effectively prepared committal weeds out weak cases and enables arguments for dismissal to be advanced in the magistrates courts. It is probably for this reason that the statutory power to abolish committals ha not been implemented. The paper complains of the increase in the number of cases committed to the crown court. If these proposals take effect there will be more and an attendant increase in the prison population.

Advocates Graduated fee Scheme
The current fee scheme was recommended by Lord Carter; it sought to imbalance the discrepancy in payments made to the senior Bar at the expense of the junior Bar by the previous system, which is still used by the CPS. A return to such a scheme would seriously threaten the survival of the junior Bar and would prejudice the future of solicitor advocates who seek to maintain the profitability of their firms in the face of the cuts suffered over the preceding years; both of these would seriously compromise access to justice.

It is surprising that the MOJ seek to take from junior advocates when this government has given extra money to those at the top end of the Bar in its VHCC negotiations and is still in negotiation regarding any future VHCC scheme.

The public generally would benefit from more acts of advice and assistance in lower crime work and if cuts are to be made the government should look at those small percentage of cases which take a large share of the legal aid budget and leave those working long ours for paltry remuneration alone.
Payment for File Reviews
The payment for file reviews in crime is not an “anomaly”. It arises out of a personal commitment by the Lord Chancellor, the Lord Irving of Lairg given at a meeting in March 2001 to criminal practitioners specifically as part of the agreement under which criminal contracts came into being. 

It is not acceptable that these payments should be removed and would be a breach of the professions expectation that such a commitment could be relied upon for the duration of the system of contracted working.
Experts fees

We support the equalisation of rates of pay between criminal and civil matters as the higher rates paid in civil has disadvantaged criminal practitioners when sourcing an expert. We feel the rates for enquiry agents are however set below the market rates. We note with some irony that a medical and forensic specialist can charge up to £100 per hour but the MOJ would not countenance a rate of that level for an experienced criminal lawyer
Reduction in LSC administration costs.

At a time when legal aid rates have actually been cut it is astonishing to practitioners that the LSC budget should have been able to escalate directly in inverse proportion to the savings in the same costs which Lord Carter envisaged over the same period. 

It is not acceptable that we now see that each year since Lord Carter’s report there has been a percentage increase in spend approaching, or into, double figures when most of the policy decisions and deliverables have been characterised by failure. 
Why is it for instance that each contract renewal in civil and crime has resulted in an entire rewrite of the contract? Are now seeing contracts being written that are not capable of more than one round of life where the product, broadly, doesn’t change? If so then perhaps the entire process and administration is flawed. This one enormously costly characteristic must be addressed urgently so that the cycle is broken and contracts are written with the expectation that they can and will be used again in the next procurement round. 
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